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STATEMENT

These appellees have heretofore filed a brief in

these proceeding, and because of matters which arose

at the time of the oral argument in this case on ap-

peal, the filing of an additional brief for appellees

Frazier is necessary. It is not the purpose of coun-

sel for appellees Frazier exhaustively to treat with

all of the subjects suggested in appellants' brief as

the matters of general interest to the claimants are

being discussed in detail in the briefs submitted by

all the claimants, and especially that of appellee Ed-

ward L. Eyre & Co.

The claim of appellees Frazier is relatively of

great importance to them, even though compared

with the sum of other claims the amount is not large.

The trial court's decree allowed appellees Frazier the

sum of $735.11, together with interest, attorney's

fees and costs. This was their proportionate share

of their claim which amounts to $1434.61.

Supplementing the other claimants' briefs filed,

appellees Frazier wish by this brief to direct the

Court's attention to some matters which might not

otherwise be clearly apparent. F. A. Frazier and

J. E. Frazier are father and son respectively. In

this proceeding references has been made to appellees

Frazier as 'Trazier Brothers." This error, how-

ever, is of no consequence.



Appellees Frazier are farmers residing in the

Howell Prairie district in Marion County, Oregon.

On and between August 20, 1929 and September 5,

1929, appellees Frazier deposited 2753 bushels of

v/heat growm on their farm with the warehouse com-

pany, and during the period covered by the bond in

suit this grain was shown to have been converted. A
cross complaint was filed in the trial court asking

recovery of the value of the grain. In addition to

the cross complaint asking the value of the grain

appellees Frazier pleaded an estoppel to the effect

that appellees Frazier had no notice of fraud and are

innocent third parties. The testimony shows among

ether things, that Mr. Fischer told J. E. Frazier that

his was a bonded warehouse.

At the time of the trial some question was raised

as to whether appellees Frazier were entitled to re-

cover, they not having actually received warehouse

receipts. The trial court denied this contention and

the claim of appellees Frazier was placed on a parity

with the other appellees' claims. No appeal has been

taken from this portion of the decree and the deposit-

ing of the grain, its conversion within the penal per-

iod stated on the bond and its value are all miatters at

the timxe uncontroverted. No infirmity is charged to

the Frazier claim excepting that generally asserted

acainst the claims of all claimants.



SPECIFICATIONS OF ERROR NUMBERS ONE TO
THIRTY-FOUR DEALING WITH THE ISSUE

OF CANCELLATION

The Eleven Thousand Dollar Bond Should Be Sustained

Authorities

Validity of official bonds is especially favored.

"Official bonds will not be declared invalid

by the courts, except on the most satisfactory

grounds. Of course, if a statute which prescribes

the conditions and terms of such bonds declares

that all bonds not taken pursuant to it shall be
void, they will be held void ; but unless the statute

expressly so provides, only those parts or condi-

tions of the bond that are contrary to the provi-

sions of the statute will be void. All the rest of

the conditions will be held good, and the obligors

will not be allowed to escape liability because the

bond does not conform in all things with the re-

quirements of the statute. The failure or neg-
lect of a court, board, or officer to approve or file

an official bond, will not affect its validity, for

the reason that the government is not responsible

for the laches, or the wrongful acts of its officers.

Every Surety on an official bond to the govern-
ment is presumed to enter into his contract with
a full knowledge of this principle of law, and to

consent to be dealt with accordingly. A bond for

an injunction is not void by reason of the fact

that the court ordering the same had no power
so to do, but will be held valid as a common law
bond." 4 R. C. L. 53-4.

Complete failure of officials to approve a bond will

not affect its validity.

21 R. C. L. 973
77 A. L. R. 1479 note.



Time or mode of official approval will not affect val-

idity of bond.

Maryland Casualty Co. vs. Pacific County^
158 C. C. A. 171, 245 Fed. 831

Bond is valid though in excess of statutory require-

ment.

Clatsop County vs. Feldschau, 101 Ore. 369,

199 Pac. 953, 18 A. L. R. 1221.

Argument

The appellant seeks to have the eleven thousand

dollar bond vitiated by the court on the theory that

the surety was fraudently imposed upon. This con-

tention is divided into the following claims: (a) That

a superior equity prevails; (b) A real party in inter-

est does not cut off equities between original parties

to the contract
;
(c) Not a statutory bond ; bond never

required by the state obligee therein; no acceptance

or delivery of bond; (d) Not a common law bond.

The charges appearing under the heading of "su-

perior equity prevails" are directed principally to

assertions against Eyre and Company. It is admit-

ted that Eyre and Company at the time the bond was

written or shortly thereafter increased its business

with the warehouse company so that the need for a

surety bond correspondingly increased. Regardless

of the merit of the charges against Eyre and Com-



pany appellees Frazier should not be permitted to

suffer because of this increased business. The great-

er the liability under the bond the less appellees Fra-

zier were protected and if Eyre and Company requir-

ed and received protection of an additional bond in

statutory form that protection should inure to the

benefit of all of the claimants.

The situation here presented is one where a sure-

ty company executed a bond for compensation, de-

livered the bond out of its hands, wrote the exact kind

of bond it intended to write, and now claims that the

bond is vitiated because of a fraud on the part of

First National Bank of Silverton. When these facts

become apparent, as they were apparent to the trial

court, then it becomes unnecessary to a decision on

this appeal whether the bond is a common law bond

or a statutory bond, whether it was required by the

state or not, or whether any of the other contentions

made by the appellant are meritorious.

No Pleading of Fraud Except Against First National Bank
of Silverton

Authorities

Appellant can recover, if at all, only on grounds

alleged.

"The rule is fundamental that a plaintiff

must recover, if at all, on the case made by his



declaration or complaint, and therefore if he
fails to prove his cause of action as laid, but
proves a different one, he cannot recover on
either." 21 R. C. L. 608-9.

Argument

The court's attention should be directed to the

fact that in the complaint in this suit the appellant

endeavored to plead fraud on the part of First Na-

tional Bank of Silverton and asked that the eleven

thousand dollar bond be cancelled because of the in-

firmity arising out of alleged fraud on the part of the

bank. A cursory reading of the testimony will indi-

cate clearly that there is not a scintilla of evidence

pointing to fraud on the part of the bank and upon

the trial of the case there was a total and absolute

failure of proof under the pleadings. Fraud is

charged in the arguments against Eyre and Com-

pany but there is no pleading to that effect. The rule

is well settled that fraud against one party can not be

shown under allegations of fraud against another

and it is too elementary to require citation of author-

ity to the effect that fraud must be pleaded as against

the party charged with fraud. And by the same

token it is clear that the claimants ought not be asked

to bear the burden of a vitiated contract or bond be-

cause of an abortive claim of fraud.

These appellees adopt the briefs of the other ap-
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pellees herein on the general question as to the vali-

dity of the bond.

SPECIFICATIONS OF ERROR NUMBERS THIRTY-FIVE
TO FORTY-FOUR DEALING WITH CLAIM

OF EYRE AND COMPANY

These specifications have to do with the claim of

appellee Edward L. Eyre and Company and are not

the concern of appellees Frazier.

SPECIFICATIONS OF ERROR NUMBERS FORTY-FIVE
TO FIFTY-TWO DEALING WITH EYRE AND

COMPANY

These specifications likewise are the concern of

appellee Edward L. Eyre and Company and will be

covered by their brief.

SPECIFICATIONS OF ERROR NUMBERS FIFTY-
THREE TO SIXTY-TWO DEALING WITH THE
FIRST NATIONAL BANK OF SILVERTON

These specifications of error effect the claim of

the First National Bank of Silverton and L. H. Kelly,

its receiver. By these specifications the appellant

raises the question as to whether or not the claim of

the First National Bank of Silverton and L. H. Kelly,

its receiver, being for flour, comes within the purview

of the State Warehouse Act which affords protection

to depositors of hay and grain. The bond itself re-



fers to the obligation as one ''for the storage of grain

and hay." The claim of the First National Bank of

Silverton and L. H. Kelly, its receiver, has been at-

tacked otherwise than by appellees Frazier and the

only concern of appellees Frazier, with respect there-

to, is that appellees Frazier did not wish to accede to

any improper claim allowed against the bond, as al-

lowance of an improper claim, particularly in the

amount of the claim of the First National Bank of

Silverton, and L. H. Kelly, its receiver, would mater-

ially reduce the already small amount recoverable

by appellees Frazier.

SPECIFICATIONS OF ERROR NUMBERS SIXTY-

THREE TO EIGHTY-THREE DEALING WITH
THE ALLOWANCE OF ATTORNEY'S FEES

Attorney's Fees Should Be Allowed

Authorities

Statutory provision

:

"Whenever any suit or action is brouo:ht in

any court of this state upon any policy of insur-

ance of anv kind or nature whatsoever, includ-

ing the policy or certificate issued by fraternal

benefit societies as defined in section 46-701,

Oregon Code 1930, the plaintiff, in addition to

the amount which he may recover, shall also be

allowed and shall recover, as part of said iude-
ment such sum as the court or jury may adjudge
to be reasonable as attorney's fees in said suit or
action; provided, that settlement is not made
within six months from the date proof of loss is

filed with the company or society; provided fur-
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ther, that if a tender be made by a defendant in

any such suit or action and the plaintiffs recov-
ery shall not exceed the amount thereof, then no
sum shall be recoverable as attorney's fees. If

attorney fees are allowed as herein provided and
on appeal to the supreme court by the defendant
the judgment is affirmed the supreme court shall

allow to the respondent such additional sum as
the court shall adjudge reasonable as attorney
fees of the respondent on such appeal. The terms
of this act shall not apply to any suit or action

started or begun prior to the passaore of this act."

Section 46-134, Oregon Code 1930 as amended
by Chapter 355, Oregon Session Lav/s 1931.

Statute applies to attorney fee allowances on recov-

ery against bonds.

Goodspeed vs. Duby, 131 Ore. 275, 283 Pac. 6.

School Dist. vs. New Amsterdam Cas. Co.,

132 Ore. 672, 288 Pac. 196.

Richter vs. Burke, 147 Ore. 465 at 484, 34 P.

(2d) 317.

Filing of proof of loss or demand unnecessary as pre-

requisite to recover attorney's fees.

"There was no tender made and there is no
provision in the policy requiring proof of loss as

in ordinary fire insurance cases. The com-
mencement of the action is equivalent to demand
for payment, whether previously made or not

and this we think renders the statute applicable

and entitles the plaintiff to attorney's fees in this

action." State vs. Claypool, 145 Ore. 615 at 622,

28 P. (2d) 882.
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Where denial of liability made on other grounds fil-

ing of proof of loss waived.

Thompson vs. Germainia Fire Ins. Co., 45

Wash. 482, 88 Pac. 941.

Argument

By these specifications the appellant attacks the

recovery of attorney's fees. Respondents Frazier

were allowed a recovery of five hundred dollars as

attorney's fees and the testimony shows that the rea-

sonable value of the attorney's fees of this claimant

is the sum of seven hundred fifty dollars. This cause

was tried jointly with another suit involving a four

thousand dollar bond, but of the many days required

in taking the testimony in the trial practically all of

the time was devoted to the instant case.

The right to recover attorney's fees is based upon

the statutory provision elsewhere herein quoted and

it was stipulated that there was a demand and no

compliance with the demand. As a matter of fact

each and all of the claimants' claims were denied on

account of alleged invalidity of the bond and not only

were the claimants put on strict proof but their

claims were strenuously contested. The claim of

Frazier was especially attacked for the reason that a

formal warehouse receipt had not yet been issued.

However, the trial court had held that the deposit of

.p:rain eave rise to the rieht to recover and that a fail-
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ure on the part of the warehouseman to conform to

the law immediately by delivering a statutory receipt

could not be used to defeat a recovery. The merit of

this contention can be seen by the fact that the attor-

neys for the appellant were so firmly convinced that

the trial court is right that they have not seen fit to

appeal from that portion of the decree.

The purpose of the statute allowing recovery by

the claimants of attorney's fees is to protect the

claimants from the additional burden of expensive

litigation such as the appellants have fostered in this

suit. The Frazier claim amounts to $1434.61 with

interest and costs as allowed by the trial court. At

best Fraziers will be able to collect only a portion of

their sum because of insufficient size of the bonds to

pay all claims in full. These are losses from which

the legislature has attempted to protect luckless

farmers unable to receive back deposits of grain.

A considerable portion of the attorney's fees was

incurred in the matter of considering attempted

proof of a fraud claim against Eyre and Company

under allegations of fraud against First National

Bank of Silverton. These matters required constant

attention of the attorney for the Fraziers and num-

erous hearing before the Master and Court have been

such that the modest attorney fee allowed constitutes

scant compensation.
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SPECIFICATIONS OF ERROR NUMBER EIGHTY-FOUR
DEALING WITH TAXATION OF MASTER'S

COMPENSATION AND EXPENSES

Appellees Frazier Should Not Be Charged with the

Expense of Litigation

Argument

By the eighty-fourth specification of error the

appellants seek to avoid payment of the court costs

in this suit, notably court reporter's fees and Mas-

ter's compensation. As heretofore pointed out the

gavamen of this litigation seems to center around

arguments over the validity of the Eyre and Com-

pany claim and contentions that Eyre and Company

are chargeable with fraud under the pleadings here-

inbefore mentioned. It is not claimed or even sug-

gested that the farmers represented by the writers

of this brief either participated in the fraud or had

knowledge of it and under no circumstances should

appellees Frazier be charged with the burdensome

expense of this litigation.

GENERALLY

The testimony unequivocally shows that during

the time covered by the bond appellees Frazier had

2753 bushels of grain deposited with the warehouse

company and that this grain has never been with-

drawn by appellees Frazier or upon their order. Be-

fore the expiration of the bond it has been shown that
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the grain was not in the warehouse and upon demand

the warehouse company has failed to deliver it to

these appellees or otherwise account for it. The case

so far as these appellees is concerned is a simple re-

lationship of depositor and warehouseman with the

deposits being secured by a bond. No question is

here raised as to the fact that the grain was deposited

and was in the warehouse at the time covered by the

bond and that it was removed before the expiration

of the bond and that it is of the value found by the

trial court.

These claimants relied on the publicized fact that

Fischer Warehouse Company was a bonded ware-

house company and secure in that belief permitted

their grain to remain on deposit. When the ware-

houseman's liability increased because of increased

dealings with Eyre and Company it was the duty of

those concerned to afford additional protection be-

cause of additional liability. This gave rise to the

$11,000 bond and the writing of the $11,000 bond

was the natural result of ordinary business manage-

ment.

The bondsman admits it was paid for its surety-

ship, that it wrote the bond that it intended to write,

and it is clear that its liability to appellees Frazier

would not be increased or diminished by technical
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failure of the state to require a larger bond in the

first instance.

These claimants should recover their ratable

share of the $11,000 bond, but at best the recovery-

will not be commensurate with the loss they have sus-

tained. The surety company was asked to write a

bond for $11,000 under the belief that the amount

would fully protect the depositors, but inasmuch as

the deposits have exceeded the penalty of the bond

each will necessarily share ratably if the bond is sus-

tained. In view of all the circumstances and the law

and pleadings in this case it is submitted that the

appellees Frazier ought not be deprived of their

benefits under the bond.

Respectfully submitted,

GEO. A. RHOTEN,

Salem, Oregon,

Attorney and solicitor for

Appellees F. A. Frazier and J. E. Frazier.




